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PATRONAGE  REFUNDS  - NON-GASH  DISTRIBUTION  - TIPE  WHEN  TAXABIE 
TO  PATRONS  UNDER  OREGON  LAWS 

( Jaines  E .__Kuhns  and  Faith  W.  Kuhns  v.  S.  W.  Horn,  Samuel  B, 
Stewart  ami  Carl  Chambers,  Tax  Commissioners,  constituting 

the  State  Tax  Commission  of  the  State  of  Oregon.  355  P.2d 
2k9  (Sept,  7j  i960))  (Bound  Volume) 


Following  the  rationale  of  the  Federal  court  decisions 
Long  Poultry  Farms,  (Summary  No.  3,  p.23,  Dec.  1957)  and  B_._^. 
Carpenter , (Summary  No.  63^  p.  I5  Mar.  1955)  the  Supreme  Court 
of  Oregon  held,  in  this  case,  that  patronage  refunds  credited  on 
an  agricultural  cooperative's  books  to  its  patrons  and  for  which 
"Capital  Reserve  Certificates"  were  issued  that  were  non-interest 
bearing,  redeemable  at  the  option  of  the  board,  and  subject  to 
diminution  by  losses,  were  not  currently  taxable  to  patrons  under 
the  Oregon  income  tax  statute.  In  so  holding,  it  recognized,  how- 
ever, that  the  refunds  would  be  taxable  when  redeemed.  The  court's 
decision  overturned  a regulation  of  the  Oregon  Stat"^  Tac"  Commission 
which  required  these  refunds  to  be  reported  by  the  farmer  and  taxed 
at  their  face  amount  in  the  year  in  which  they  were  entered  on  the 
cooperative's  books  and  evidence  of  that  action  was  received  by  the 
taxpayer. 

In  1952  and  1953  Kuhns  was  a member  of  the  Weston  Grain 
Growers,  Inc.,  an  agricultural  cooperative  association  organized 
under  ORS  62  which  governed  the  organization  and  operation  of  co- 
operatives as  business  organizations.  Kuhns  was  also  a patron 
whose  transactions  with  the  cooperative  entitled  him  to  patronage 
benefits . 

As  a result  of  his  transactions  with  the  cooperative  in 
1952  and  1953j  Kuhns  was  credited  on  the  cooperative's  books  with 
certain  patronage  dividends  evidence  of  which  was  received  by  him 
in  each  of  the  years  in  the  form  of  a Capital  Reserve  Certificate. 

The  Commission  construed  the  receipt  of  the  quoted  certifi- 
cate in  November  1952  and  its  counterpart  in  November  1953,  as  the 
receipt  of  taxable  income  during  each  tax  year  in  the  amounts  shown 
on  the  respective  certificates  and  assessed  the  income  tax  accord- 
ingly, Kuhns  paid  the  tax  and  sued  for  a refund  as  provided  by 
ORS  31U.U6O,  supra,  (formerly  ORS  3l6.665j  § 110-610.  OCLA) . 
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The  Commission  contended  that  the  circuit  court  erred  in 
granting  the  refund.  Kuhns,  on  the  other  hand,  argued  that  the  re- 
fund was  not  taxable  until  he  had  "received  something  he  can  spend." 
The  trial  court  agreed  with  Kuhns  and  the  Commission  appealed.  The 
trial  court’s  decision  was  affirmed. 

To  determine  the  effect  of  the  patronage  certificate,  the 
court  reviewed  the  bylaws  and  articles  of  association  of  the  coopera- 
tive, and  found  as  follows s 

"It  is  seen  from  the  above  provisions  of  the  articles 
and  by-laws  that  the  holder  of  a patronage  dividend 
certificate  receives  evidence  of  a debt  owed  by  the 
association  to  the  patron  under  several  limiting  con- 
tingencies , 

"Nowhere  in  the  articles  of  association  or  in  the  by- 
laws may  be  found  a word  that  gives  the  holder  of  a 
certificate  the  right  to  exercise  any  dominion  and  con- 
trol over  what  the  Tax  Commission  says  is  ’his’  money. 

"He  cannot  pledge  the  certificate  as  collateral. 

"He  cannot  sell  it. 

"He  cannot  even  apply  it  to  his  seed  or  fertilizer 
bill  with  the  association  until  after  the  directors, 
at  some  time  in  the  future  which  may  never  come  to 
pass,  declare  that  the  certificate  is  ’distributable”'. 

"Creditors,  secured  and  unsecured,  ms-j  precede  the 
patron  in  any  future  year,  and  in  a bad  j^ear  they 
could  seriously  reduce  or  vjipe  out  the  reserves  held 
by  the  association," 

In  its  effort  to  overturn  the  circuit  court’s  decision,  the 
Commission  advanced  several  theories,  among  which  were  these;  (l) 
that  the  patron  had  made  an  anticipatory  assignment  of  income j or 
(2)  that  "some  kind  of  agency  relation  between  the  patron  and  the 
association  is  created  by  the  nature  of  their  transactions," 

In  disposing  of  these  theories  the  Court  said,  in  part; 

"Kuhns  had  three  choices  when  he  harvested  his  wheat. 

He  could  sell  it  on  the  open  market,  or  he  could  keep 
it,  or  he  could  sell  it  to  the  cooperative.  When 
Kuhns  took  his  wheat  to  the  cooperative,  presumably  he 
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obtained  the  market  price  for  the  wheat.  The  record 
does  not  show  the  details  of  the  sale  or  whether  title 
to  the  wheat  passed  to  the  cooperative.  But  this  fact 
is  immaterial^  as  the  articles  of  association  clearly 
provide  for  both  purchase  and  sale  with  all  the  legal 
consequences  thereof.  The  cooperative  thereafter  sold 
the  wheat  at  what  later  turned  out  to  be  a profit.  The 
cooperative  presumably  put  the  money  in  its  bank,  and 
used  it  in  its  sole  discretion.  Later,  when  the  wheat 
accounts  had  been  reckoned,  the  cooperative  advised 
Kuhns  that  he  had  a share  of  the  association's  reserve 
equal  to  $175.33  (for  the  year  1952),  payable  to  him 
at  some  future  time,  if  all  went  well  and  if  the  directors 
should  decide  to  make  distribution, 

"In  the  meantime,  Kuhns  received  nothing  which  he  could 
show  as  an  asset  on  any  financial  statement.  The  dividend 
could  draw  no  interest.  Kuhns  could  not  even  set  off  the 
$175.33  against  his  accounts  payable  to  the  cooperahative, 
if  any.  He  was  financially  in  the  same  position  with 
reference  to  his  1952  crop  as  if  he  had  sold  his  wheatfor 
cash  to  a stranger. 

"It  is  quite  true  that  Kuhns  could  carry  in  his  pocket 
the  evidence  of  a contingent  asset,  which  would  be 
worth  as  much  to  him  as  any  other  unsecured  promissory 
obligation  to  be  paid  at  the  sole  discretion  of  the 
maker.  But  we  find  no  authority  holding  that  contingent 
assets  of  this  character  are  income, 

"The  theory  of  a continuing  anticipatory  assignment  of 
future  income,  if  logically  pursued,  would  also  entitle 
the  taxpayer  to  take  a tax  loss  in  any  year  that  the 
association  dipped  into  its  reserves  because  its  operat- 
ing expenses  exceeded  any  profit  made  on  the  resale  of 
wheat.  The  Commission  does  not  contend  that  there  can 
be  anticipatory  benefits  from  losses.  ¥e  are  not  deal- 
ing with  a partnership,  but  with  a distinctly  separate 
creature  of  the  law.  Cooperative  associations  are  neither 
partnerships  nor  ordinary  business  corporations,  and 
the  Legislative  Assembly  has  recognized  their  distinct 
character  by  enacting  a special  chapter  of  the  Code  to 
deal  with  them,  ORS  ch.  62 

"There  is  no  need  to  indulge  in  the  legal  fiction  of 
an  anticipatory  assignment,  because  in  reality  Kuhns 
had  nothing  to  assign.  He  merely  sold  his  wheat. 
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Having  sold  to  a cooperative,  a legal  relationship 
peculiar  to  such  organizations  came  into  being.  The 
nature  of  the  relationship  was  primarily  that  of 
seller  (Kuhns)  and  purchaser  (the  association),  with 
other  rights  and  duties  spelled  out  by  the  articles 
of  association,  the  by-laws,  and  relevant  statutes.  . . 

” . . . . The  Commission  [also]  contends  that  the 
association  was  the  agent  of  the  patron  for  the  pur — 
pose  of  receiving  the  patron’s  income  and  holding  it 
for  future  distribution,  citing  Oregon  Grower’s  etc. 

Assn . V.  _^ntz,  107  or  56l,  580,  212  P.8ll.  In  the 
Lentz  case,  the  contract  between  the  grower  and  the 
cooperative  required  the  Association  to  pay  all  pro- 
ceeds, less  a stipulated  reserve , to  the  grower.  The 
grower  had  a written  agreement  which  spelled  out  in 
detail  the  duties  each  party  owed  the  other. 

’’In  the  instant  case,  the  association  had  a general 
duty  to  account,  but  there  was  no  limitation  upon 
its  stewardship.  It  had  unlimited  discretion  in  the 
creation  and  maintenance  of  reserves.  There  can  be 
no  agency  relationship  unless  the  purported  principal 
has  some  control  over  his  purported  agent.  A business 
organization  which  operated  in  its  sole  and  unlimited 
discretion  is  not  an  agent  but  a principal.  ALI  Re- 
statement 2d,  Agency  §§  1,  lU." 

The  court  then  discussed  a number  of  anticipatory  assign- 
ment of  income  cases,  but  found  them  inapplicable.  It  then  turned 
to  the  Federal  cases,  and  with  this  comment  rejected  the  Commis- 
sion’s argument  that  they  were  not  applicable: 

"While  it  is  true  that  the  Federal  decisions  are  not 
binding  on  the  State  of  Oregon  with  reference  to  local 
taxes,  such  decisions  are  entitled  to  be  considered 
for  whatever  instructive  value  they  may  have  in  a par- 
ticular case." 

The  court  concluded  as  follows; 

"A  final  argument  is  made  by  the  Commission  in  this 
case  that  to  permit  the  taxpayer  to  postpone  reporting  the 
income  until  he  receives  the  actual  cash  permits  an  escape 
of  taxable  income  which  is  made  possible  by  the  nature  of 
an  Oregon  cooperative  association.  Under  ORS  317.080(9) 
agricultural  cooperative  associations  are  exempt  from  the 
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corporate  excise  tax  if  they  meet  certain  prescribed 
conditions.  The  theory  behind  the  exemption  from  corpor- 
ate excise  tax  is  that  the  State  will  receive  its  taxes 
when  the  patrons  receive  their  income^  hence  there  is  no 
need  to  tax  the  organization.  In  this  respect j the  ex- 
empt cooperative  association  enjoys  an  advantage  not 
shared  by  ordinary  corporations^  but  which  is  similar 
to  that  available  in  the  partnership  method  of  doing 
business.  This  was  a choice  which  the  legislature  saw 
fit  to  exercise.  The  cooperative  is  a distinct  entity 
and  its  tax  status  is  its  own.  The  Commission  seeks 
to  impose  liability  on  the  patron  because  there  was  a 
profit  and  hence  a taxable  event.  As  far  as  the  patron 
is  concerned,  the  taxable  event  occurs  when  he  receives 
income, 

"The  Commission  says  that  some  tax  revenue  mav  escape 
by  reason  of  future  losses  by  the  association  reducing 
past  earnings  or  by  a taxpayer  receiving  distribution 
of  his  patronage  dividends  in  a year  when  his  tax  bracket 
is  lower  than  it  would  have  been  if  the  income  had  been 
taxable  during  the  year  when  it  was  entered  on  the  asso- 
ciation's books.  The  argument  begs  the  question.  The 
real  question  is  whether  the  taxpayer  can  manipulate 
such  a result.  The  answer  is  noj  the  matter  is  entirely 
out  of  his  control. 

"While  it  is  true  that  some  income  may  escape  taxation 
altogether  and  that  other  income  may  eventually  be  taxed 
at  a lower  rate,  it  is  equally  possible  that  some  in- 
come may  be  taxed  at  a higher  rate.  It  is  proper  for 
taxpayers  to  minimize  their  taxes  in  every  legal  way. 

The  fact  that  a taxpayer  does  business  v/ith  a tax-exempt 
cooperative  does  not  render  him  liable  for  taxes  on 
profits  over  which  he  can  exercise  no  control,  until 
such  time  as  the  income  becomes  such  to  the  taxpayer. 

If  the  Commission  considers  that  there  is  a potential 
escape  of  taxation,  and  deems  it  a matter  of  concern, 
then  that  is  a matter  for  legislative  consideration.lt 
is  no  answer  for  the  Commission,  by  its  ovm  action,  to 
designate  something  as  income  when  it  is  not  income.  The 
power  to  substitute  its  own  accounting  method  for  that 
of  the  taxpayer  does  not  extend  to  a power  to  call  some- 
thing income  during  a year  when  it  is  not  income  by  any 
accounting  method. 


jj. 

1/- 


ir 


72 


TRADE  REGULATION  - BROKERAGE  OR  COIMISSION  PAYIfENTS  TO 

A COOPERATIVE  PURCHASING  ORGANIZATION 

(K^tucky  Rural  Electric  Cooperative  Corp.  v.  MoIon_ey_ 
Electric  Co.  282  F.^2d  UOril^Ojf 


In  this  decisioHj  the  Sixth  Circuit  Court  of  Appeals  affirmed 
a decision  of  the  U.S,  District  Court  for  the  Western  District  of 
Kentucky  (175  F.  Supp.  2^0 ) which  held  (1)  that  Kentucky  Rural 
Electric  Cooperative  Corporation  (hereinafter  called  KYRECC)  had 
violated  section  2(c)  of  the  Clayton  Act  (15  U.S.C.  13(c))  by 
accepting  certain  commissions  from  Moloney  Electric  Company  (here- 
inafter called  Moloney)  incident  to  orders  which  it  placed  with 
Moloney  for  electrical  equipment  ordered  by  the  members  of  KYRECC j 
(2)  that  Moloney  could  set  up  this  illegal  conduct  as  a complete 
defense  in  an  action  by  KYRECC  against  Moloney  brought  under  other 
sections  of  the  Robinson-Patman  Act  (l5  U.S.C,  13^  ISa^  l5  and  22) 
to  recover  treble  damages  for  an  alleged  unfair  trade  practice j 
and  (3)  that  section  13b^  15  U.S.C,,  (which  states  that  nothing 
in  the  Robinson-Patman  Act  "shall  prevent  a cooperative  associa- 
tion from  returning  to  its  members,  producers,  or  consumers  the 
whole,  or  any  part  of,  the  net  earnings  or  surplus  resulting 
from  its  trading  operations,  in  proportion  to  their  purchases 
or  sales  from,  to,  or  through  the  association")  does  not  exempt 
a cooperative  "in  the  acquisition  of  such  profits  in  its  business 
operations  before  they  are  distributed",  the  purpose  of  the  sec- 
tion being  merely  to  allow  the  cooperative  to  distribute  its 
legally  acquired  trading  margins  among  its  members  on  a patron- 
age basis,  without  such  distributions  technically  being  considered 
a discriminatory  rebate  or  price  discrimination  under  other  sec- 
tions of  the  Robinson-Patman  Act, 

The  court’s  holding  on  point  three  is  consistent  with  the 
decision  of  the  second  circuit  in  American^  Mot or_  Spec ia_ltie_s_  Co. 

V,  Fed^al  Trade  Copimissipn,  278  F,  2d.  I966)  reported 

in  Summary  Legal  Series  No.  13,  dated  June  I960. 


KYRECC  is  a rural  electric  cooperative  corporation  incorporated 
under  the  Kentucky  statutes.  It  is  not  an  operating  rural  elec- 
tric cooperative  and  does  not  generate,  transmit  or  distribute 
electric  energy.  It  is  a so-called  "super-cooperative",  owned  and 
controlled  by  twenty-two  operating  cooperatives  to  "purchase 
materials,  supplies  and  equipment  for  its  members,"  the  cooperatives. 
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Moloney  manufactures  electrical  equipment  and  supplies. 

Early  in  19h9  KYEECC  began  handling  transformers  and  a few 
other  items  of  equipment  manufactured  by  Moloney,  the  arrangement 
being  that  KYRECC  would  take  an  order  from  a cooperative  for 
Moloney  equipment,  send  the  order  to  Moloney  in  St.  Louis j Moloney 
would  bill  the  cooperative  the  ordinary  price  for  the  equipment 
and  send  KYRECC  its  commission  on  the  sale.  During  the  period  be- 
tween 19h9  and  October  15,  195^5  KYEECC  did  not  make  any  sale  to  any 
customer  or  purchaser  other  than  the  cooperatives. 

In  October  1959  Moloney  notified  KYEECC  that  it,  Moloney, 
would  no  longer  pay  to  KYEECC  commission  on  such  orders,  and  since 
that  time  refused  to  pay  any  commissions  to  the  appellant. 

KYEECC ’s  complaint  alleged  that  Moloney's  refusal  to  accept 
further  orders  and  its  arbitrary  termination  of  the  previously 
existing  arrangement  had  the  effect  of  lessening  competition  be- 
tween distributors  and  manufacturers'  sales  represeccatives  of 
electrical  equipment]  that  it  tended  to  create  a monopoly  and 
destroy  and  prevent  competition]  and  was  unlawful  discrimination 
in  favor  of  certain  distributors,  suppliers,  jobbers,  and  manu- 
facturers' sales  representatives  in  competition  with  KYEECC,  which 
caused  KYEECC  to  suffer  damages  in  the  amount  of  3157^555.50. 

Moloney  contended  that  KYEECC  was  an  agent  and  representative 
of,  and  was  acting  in  fact  for  and  in  behalf  of  both  the  member 
cooperatives  who  were  oi-mers  of  KYEECC,  and  the  participating  co- 
operatives, and  that  the  payment  by  Moloney  to  KYEECC  and  the  ac- 
ceptance by  KYEECC  from  Moloney  of  anything  of  value  as  a comm.is- 
sion  upon  the  purchase  through  KYEECC  was  unlawful  by  reason  of 
the  provisions  of  Section  2(c)  of  the  Clayton  Act,  as  amended  b3?' 
the  Robins on-Patman  Act,  Section  13(c)  Title  l5  U.S.C.A.  which 
provides  as  follows; 

"It  shall  be  unlawful  for  any  person  engaged  in  com- 
merce, in  the  course  of  such  commerce,  to  pay  or  grant, 
or  to  receive  or  accept,  an3rthing  of  value  as  a com- 
mission, brokerage,  or  other  compensation,  or  any  allox'f- 
ance  or  discount  in  lieu  thereof,  except  for  services 
rendered  in  connection  with  the  sale  or  purchase  of  goods, 
wares,  or  merchandise,  either  to  the  other  party  to  such 
transaction  or  to  an  agent,  representative,  or  other 
intermediary  therein  where  such  intermediary  is  acting 
in  fact  for  or  in  behalf,  or  is  subject  to  the  direct 
or  indirect  control,  of  any  party  to  such  transaction 
other  than  the  person  by  whom  such  compensation  is  so 
granted  or  paid," 
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The  facts  were  not  disputed  and  were  established  by  the  tes- 
timony of  the  executive  manager  of  KYRECC^  its  articles^  bylaws ^ and 
other  exhibits.  Molone37-*s  motion  for  summary  judgment  was  sustained 
by  the  District  Judge  from  which  ruling  appeal  was  taken. 

The  court  held  that  it  would  not  adjudge  liability  against  a 
defendant  for  refusing  to  do  that  which  the  Act  makes  it  illegal  for 
him  to  do^  and  that  since  the  payment  of  commissions  to  appellant 
was  illegal  under  the  Act,  the  District  Judge  was  correct  in  ruling 
that  no  cause  of  action  arose  in  favor  of  appellant  upon  appellee's 
refusal  to  make  the  illegal  payments.  The  court  stated  that  as 
pointed  out  by  the  District  Judge,  the  present  action  was  not  for 
breach  of  contract  but  for  damages  for  violation  of  the  anti-trust 
laws,  and  that  Moloney  had  not  refused  to  sell  its  equipment  to  the 
members  and  participating  cooperatives,  but  had  only  declined  to 
pay  appellant  a commission  on  such  sales.  The  judgment  was  affirmed. 
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OREGON  EXCISE  and  INCOIE  TA:[  IAWS 
APPLICABILITY  OF  EXEMPTION  PROVISIONS  TO  PEDERATIONS 
OF  FARI'ER  COOPERATIVES 

( Pacific  Supply  Cooperative  v.  Dean  Ellis,  et  al. 
Supreme  Ct.  State  of  Oregon,  Nov.  10,  i960) 


Appeal  by  Oregon  Stats  Tax  Commission  from  a decree  of  the 
circuit  court  which  held  that  the  Pacific  Supply  Cooperative  was 
exempt  from  corporation  excise  taxes  under  ORS  317.080(9) . VPacific 
sued  for  a refund  of  taxes  paid  and  the  commission  filed  a demurrer 
which  was  overruled.  In  affirming  the  circuit  court's  decision, 
the  Court  held  that  the  above  statute  was  intended  to  grant  exemp- 
tion to  those  farmers'  cooperatives  which  chose  to  accept  the  burdens 
of  the  statute,  and  that  such  tax  exemption  extended  to  cooperatives 
which  continue  to  meet  the  qualifications  although  their  actual  stock 


1/  The  circuit  court's  opinion  was  summarized  in  Legal  Series 
No.  13^  June  i960. 
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ownership  is  once  removed  from  the  individual  farmer  through  a 
federation  of  cooperatives.  The  court  stated  that  the  controlling 
element  is  the  method  of  doing  business,  not  the  ownership  of  stock, 
and  that  ORS  317.080(9)  specifically  provides  that  exemption  is  not 
denied  because  a cooperative  has  capital  stock,  provided  the  statu- 
tory qualifications  are  met. 

Prior  to  the  tax  year  ending  June  30,  19^k,  Pacific  had  done 
business  in  Oregon  since  1933  as  an  exempt  corporation  under  tax 
laws  administered  by  both  state  and  federal  authorities.  Pacific 
is  a cooperative  corporation,  the  shares  of  x^hich  are  oxmied  by  122 
local  farmers*  cooperatives  in  Oregon,  Washington,  and  Idaho. 

About  one  half  of  the  70,000  farmers  who  are  members  of  the  con- 
stituent cooperatives  of  Pacific  reside  in  Oregon.  Pacific  pur- 
chases petroleum,  fertilizer,  farm  machinery  and  related  products 
in  large  quantities  for  distribution  to  its  member  organizations, 
which  in  turn  sell  directly  to  individual  farmers.  Pacific  quali- 
fied under  § 521,  Internal  Revenue  Code  of  195U  and  existing  federal 
regulations  as  an  exempt  cooperative.  Federal  exemption  was  first 
granted  October  h,  1935,  and  was  reconfirmed  in  December,  19^5, 
after  an  audit. 

Exemption  from  the  state  tax  was  apparently  taken  for  granted 
until  1958,  when  the  commission  notified  Pacific  of  a proposed 
assessment  for  the  four  previous  years. 

The  commission  contended  that  Pacific  Supply  Cooperative  x>ras 
not  a "producer"  as  that  word  is  employed  in  the  exemption  statute, 
ORS  317.080(9)  which  states  as  follows? 

"Farmers*  and  fruit  giSxowers  * associations,  organized 
and  operated  on  a cooperative  basis  (a)  for  the 
purpose  of  marketing  the  products  of  members  or  other 
producers  and  turning  back  to  them  the  proceeds  of 
sales,  less  the  necessary  m.arketing  expenses,  on  the 
basis  of  either  the  quantity  or  the  value  of  the 
products  furnished  by  them,  or  (b)  for  the  purpose 
of  purchasing  supplies  and  equipment  for  the  use 
of  members  or  other  persons,  and  turning  over  such 
supplies  and  equipment  to  them  at  actual  cost,  plus 
necessary  expenses.  Exemption  shall  not  be  denied 
any  such  association  because  it  has  capital  stock, 
if  the  dividend  rate  of  such  stock  is  fixed  at  not 
to  exceed  the  legal  rate  of  interest  in  the  state 
of  incorporation  or  eight  percent  per  year,  which- 
ever is  greater,  on  the  value  of  the  consideration 
for  which  the  stock  was  issued,  and  if  substantially 
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all  such  stock  (other  than  nonvoting  preferred  stock, 
the  ovmers  of  which  are  not  entitled  or  permitted  to 
participate,  directly  or  indirectly,  in  the  profits 
of  the  association,  upon  dissolution  or  otherwise, 
beyond  the  fixed  dividends)  is  owned  by  producers  who 
market  their  products  or  purchase  their  supplies  and 
equipment  through  the  association.  Exemption  shall 
not  be  denied  any  such  association  because  there  is 
accumulated  and  maintained  by  it  a reserve  required 
by  state  law  or  a reasonable  reserve  for  any  neces- 
sary purpose.  Such  an  association  may  market  the 
products  of  non-members  in  an  amount  the  value  of 
which  does  not  exceed  the  value  of  the  products 
marketed  for  members,  and  may  purchase  supplies  and 
equipment  for  nonmembers  in  an  amount  the  value  of 
which  does  not  exceed  the  value  of  the  supplies  and 
equipment  purchased  for  members,  provided  the  value 
of  the  purchase  made  for  persons  who  are  neither 
members  nor  producers  does  not  exceed  15  percent  of 
the  value  of  all  its  purchases." 

The  Oregon  exemption  statute  contains  practically  the  same 
wording  as  § 521  of  the  Federal  Internal  Revenue  Code  and  the 
decision  stated  that  it  was  the  custom  of  the  court  to  adopt 
the  interpretation  given  a Federal  act  by  the  Federal  courts 
where  an  Oregon  statute  had  been  copied  from  the  Federal  act. 

It  was  observed  that  in  State  and  Federal  jurisprudence  pro- 
visions granting  tax  exemptions  are  to  be  strictly  construed. 
However,  the  court  stated  that  the  question  is  not  whether  to 
follow  strict  construction  or  liberal  construction,  but  whether 
an  express  legislative  intent  to  confer  a tax  exemption  upon 
farmers  is  to  be  limited  to  benefit  those  farmers  who  organize 
one  and  only  one  qualified  cooperative.  The  court’s  opinion 
noted  that  operating  under  the  rule  of  strict  construction  of 
exemption  provisions,  the  Internal  Revenue  Service  has  construed 
the  Federal  act  in  favor  of  federated  cooperatives  such  as 
the  Pacific  Supply  Company  since  the  first  enactment  of  the 
cooperative  exemption. 

In  concluding  that  the  Pacific  Supply  Cooperative  was  exempt 
from  corporation  excise  taxes  the  coirt  stated  in  part  as  fol- 
lows s 

" In  all  of  the  federal  decisions  involving  co- 
operatives owned  by  associations  of  growers  in 
which  exemption  has  been  allowed,  a controlling 
fact  is  that  all  the  profits  earned  by  the  feder- 
ated cooperative  are  fed  down  to  the  individual- 
producer  members  of  the  constituent  cooperatives 
in  the  form  of  patronage  dividends.  This  procedure 
is  conceded  to  exist  in  the  case  at  bar. 
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"A  true  cooperative  makes  no  profit.  The  marketing 
cooperatives'  method  of  doing  business  is  intended  to 
realize  for  the  producer-members  the  highest  return 
for  their  agricultural  efforts.  In  a purchasing  co- 
operative the  farmer -members  realize  a saving  in  the 
purchase  of  supplies^  and  thereby  reduce  their  costs. 

Manjr  cooperative  engage  in  both  marketing  and  purchas- 
ing, It  is  obvious  that 3 by  associatioUj  two  or  more 
farmers ' cooperatives  can  increase  their  bargaining 
power  and  thereby  increase  the  direct  benefits  to 
their  individual  members.  The  policy  of  the  exemption 
from  income  tax  is  a legislative  effort  to  assist  the 
farmer  in  realizing  the  maximum  income.  The  income 
is  then  taxed  once^  in  the  farmer's  hands. 

"While  the  pleadings  do  not  document  the  proposition, 
there  is  general  agreement  among  the  authorities  that 
federated  marketing  and  purchasing  associations  have 
been  an  outgrowth  of  centralization  in  marketing  and 
distribution  elsewhere  in  the  economy.  It  is  reason- 
able to  infer  that  a small  cooperative  consisting  of 
a handful  of  farmers  would  be  unable  to  realize  sig- 
nificant savings  in  the  purchase  of  supplies.  When 
combined  with  other  cooperatives  in  a federated  organi- 
zation, bargaining  power  is  substantially  increased. 

See  Packel,  Law  of  Cooperatives  (3d  ed)  27,  § ^ (a). 

"If  it  is  the  legislative  policy  to  encourage  farmers 
to  combine  their  bargaining  power  through  cooperatives 
engaged  in  buying  and  in  selling,  all  of  the  policy 
reasons  which  favor  tax  exemption  for  the  farmer-owned 
cooperative  apply  equally  in  favor  of  tax  exemption 
for  the  farmer-owned-cooperative-owned  cooperative. 

Whether  such  structure  is  called  vertical  integration, 
or  economic  giantism,  is  irrelevant  so  long  as  the 
individual  farmer  is  the  only  beneficiary  of  the  scheme. 

"Nothing  expressed  or  implied  in  the  legislation  under 
study  leads  us  to  believe  that  while  the  legislature 
intended  to  permit  a farmer  to  do  business  through  a 
tax-exempt  cooperative  it  did  not  intend  to  permit  him 
to  pyramid  his  organization  for  greater  efficiency  and 
greater  savings.  The  objective  behind  the  legislation 
was  to  confer  a benefit  upon  farmers.  The  commission  has 
pointed  to  no  legislative  or  judicial  pronouncement  in 
support  of  its  theory  that  a method  of  doing  business  which 
is  tax  exempt  at  one  level  should  be  taxable  at  the  next 
level  of  organization." 


p.  JJ  JK 
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UNIFORM  GRAIN  STORAGE  AGREEMENT  - 

OBLIGATION  TO  SUE  AND  COLIE CT  ON  INSURANCE  COVERAGE 

(Bartlett  and  Gomp_any_,_  Grain^  v.  Commodi;^ 

Corporation,  uSDC  WD  Mo.-  Memorandum  # 122UO) 


In  this  case  the  Court  granted  the  Government’s  motion  for 
Summary  Judgment  on  its  counterclaim  and  held  that  where  money  was 
received  by  plaintiff  from  its  insurers  for  loss  and  damage  to 
grain  stored  in  its  warehouse  as  the  result  of  an  explosion,  the 
insurance  coverage  obtained  inured  to  the  benefit  of  the  warehouse 
receipt  holders  and  that  the  warehouseman  was  under  an  obligation 
to  sue  and  collect  at  its  own  expense  any  indemnity  due  for  loss  or 
damage  to  stored  grain  and  to  pay  the  full  indemnity  collected  on 
such  grain  to  the  warehouse  receipt  holders. 

Plaintiff  contended  that  Commodity  Credit  Corporation,  an  agency 
and  instrumentality  of  the  United  States  of  America  (l^  U.S.C.A.  7lU) 
was  entitled  to  no  more  than  $179,351.^75  as  its  pro  rata  share  of 
the  proceeds  of  insurance,  collected  through  a judgment  obtained  by 
plaintiff,  in  its  former  name.  In  that  case  plaintiff  premised  a 
claim  against  a number  of  insarance  companies  on  three  certificates 
of  insurance  issued  to  plaintiff  as  the  operator  of  the  River-Rail 
Elevator,  located  in  Kansas  City,  Kansas,  affording  coverage  for 
loss  of  grain  stored  therein,  and  also  loss  due  to  interruption  of 
business.  Of  the  total  amount  of  the  judgment  as  finally  entered, 
$308,8146.77  plus  $61,169.33  interest,  represented  a recovery  by 
plaintiff  for  loss  of  grain  partially  owned  by  it  and  by  holders  of 
"Terminal  Public  Warehouse  Receipts"  issued  by  plaintiff  in  respect 
to  grain  stored  in  River-Rail  Elevator j which  plaintiff  operated 
under  license  from  the  State  of  Kansas . 

Concededly,  defendant’s  share  of  the  grain  loss  supra,  amounted 
to  $258,1403.52,  In  respect  to  that  loss,  plaintiff,  after  "collect- 
ing" the  amount  of  the  above  judgment,  tendered  a check  to  defendant 
for  $179, 351. Ul,  on  the  theory  that  such  amount  constituted  defen- 
dant’s share  of  the  total  loss  of  grain,  less  a proportion  of  the 
attorney’s  fees  and  other  expenses  incurred  by  plaintiff  in  the 
prosecution  of  the  above-mentioned  litigation.  Hence  the  issues  in 
the  present  action  revolve  around  the  question,  i\hether  defendant 
is  to  be  charged  with  any  portion  of  the  total  litigation  expense 
and  attorney’s  fees  incurred  by  plaintiff  in  the  prosecution  of  the 
above-ref erred-to  actionj  or,  whether  defendant  is  entitled  to 
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the  sum  of  $25l,0Li.9.0l4.^  concededly  recovered  by  plaintiff  from 
insurance  which  offered  coverage  for  the  market  value  of  defen- 
dant's gifain  losSj  with  interest  thereon  from  March  6,  1997,  the 
date  such  loss  was  "collected"  by  plaintiff. 

ViJhen  plaintiff's  elevator  located  in  Kansas  City,  Kansas,  was 
flooded  in  1991,  much  of  plaintiff's  own  grain,  as  well  as  that 
of  defendant,  and  that  belonging  to  others  holding  Terminal  Public 
Warehouse  Receipts,  issued  by  plaintiff,  was  destroyed.  After 
such  destruction,  plaintiff  was  doubtful  whether  insurance  policies 
obtained  by  it  provided  coverage  for  any  such  loss.  However,  it 
appeared  to  plaintiff,  and  its  attorneys,  that  the  proximate  cause 
of  the  damage  sustained  to  the  grain  in  question,  or  to  a large 
portion  thereof,  might  have  been  due  to  the  imbibation  of  some 
grain  by  flood  waters,  resulting  in  pressure  which  caused  a number  of 
explosions  to  occur  in  the  elevator,  releasing  undamaged  grain 
into  the  flood  waters  as  a consequence  of  the  "explosions".  Ac- 
cordingly, proofs  of  loss  were  presented  to  the  insurance  companies 
and  when  no  adjustment  was  forthcoming  suit  was  filed  by  the  plain- 
tiff. The  case  was  fought  vigorously,  on  both  sides,  through 
courts  of  the  State  of  Missouri  and  up  to  a denial  of  certiorari 
by  the  Supreme  Court  of  the  United  States,  on  March  6,  1997. 

Commodity  was  at  all  times  aware  of  such  litigation.  During  ' 
the  pendency  thereof.  Commodity  received  a letter  from  plaintiff, 
suggesting  that  it  either  pay  its  share  of  the  litigation  ex- 
pense, or  else  waive  its  right  to  share  in  whatever  proceeds 
might  result  from  the  suit.  However,  plaintiff  did  not  hear  from 
Commodity  until  after  the  Supreme  Court  denied  certiorari,  making 
plaintiff's  victory  in  that  litigation  final.  At  that  time. 
Commodity  took  the  position,  and  maintains  the  same  by  its  coun- 
terclaim herein,  that  it  is,  and  was,  entitled  to  receive  a 
proportionate  share  of  the  insurance  recovery  obtained  by  plaintiff 
for  grain  loss,  equal  to  the  market  value  of  its  grain,  which  value 
determined  a part  of  the  total  recovery  made  by  plaintiff  for  loss 
of  grain  in  such  action^  and  this  without  any  obligation  on  the 
part  of  Commodity  to  pay  any  part  of  the  total  cost  of  litigation 
incurred  by  plaintiff  in  connection  therewith. 

Plaintiff's  contention  is  that  when  a person  expends  labor 
and  effort  in  the  creation  of  a fund  which  inures  to  the  benefit 
of  himself  and  others,  such  others  are  obligated  to  bear  their 
fair  share  of  the  expense  of  creating  the  fund  as  a condition  of 
sharing  in  the  proceeds;  as  laid  down  in  Trustee  v.  Gre enough, 

109  U.S.  927|  Wallace  v.  Fiske,  80  F.  2d  B97. 

Shredded  of  all  superfluity  and  simply  stated,  the  issue  boils 
down  to  whether  plaintiff  had  a legal  obligation,  by  the  Uniform 
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Storage  Agreement  here  considered,  to  bring  suit  to  collect  such 
insurance  and  pay  to  holders  of  certificates  issued  by  plaintiff, 
the  money  so  collected.  By  paragraph  15  of  the  Uniform  Storage 
Agreement  (Exhibit  3)  entered  into  between  plaintiff  and  defen- 
dant on  July  1,  19^0 1 as  well  as  Section  3h-23_6_;_G'.«S « Kan,  19h9 , 
certain  obligations  were  imposed  on  plaintiff,  as  a Public  Grain 
Warehouseman.  Paragraph  1^  of  the  Uniform  Storage  Agreement, 
supra,  provides  in  part  as  follows: 

"1^,  INSURAIICE  - Without  in  any  X'jay  limiting  his 
obligation  under  the  other  provisions  of  this  agree- 
ment, the  warehouseman  shall  insure  and  at  all  times 
keep  insured,  in  his  own  name,  all  the  grain  for  the 
full  market  value  thereof  (rather  than  the  support 
price),  against  loss  or  damage  by  fire,  lightning, 
inherent  explosion,  windstorm,  cyclone,  or  tornado, 
and,  in  the  event  of  any  loss  or  damage  to  the  grain, 
or  to  the  x-jarehouse,  whether  or  not  such  loss  X'\ras 
insured  against,  he  shall  immediately  notify  Commodity 
and  the  holders  of  the  warehouse  receipts  and  the 
certificates  provided  for  in  section  9 (b)  represent- 
ing such  grain,  as  the  holders  appear  on  the  records 
of  the  warehouseman,  and  he  shall  at  his  oxm  expense 
promptly  take  the  steps  necessary  to  collect  any 
moneys  which  may  be  due  as  indemnity  for  such  loss 
or  damage,  including  the  bringing  of  suit,  and,  as 
soon  as  collected,  shall  pay  to  the  holders  of  such 
warehouse  receipts  and  certificates  such  moneys  as 
may  be  collected  for  the  loss  or  damage.  ..." 

Section  3U-236_,_  G_.^  S._  Kan. , }Sk9,  reqxiired  plaintiff 
to  insure  the  grain  in  its  elevators  "for  its  full  market 
value  against  loss  by  ...  . internal  explosion.  ..."  and 
the  same  statute  gave  to  the  holders  of  warehouse  receipts 
issued  b3^  plaintiff  on  grain  stored  in  its  elevators  "a  first 
lien,  to  the  extent  of  the  value  of  grain  at  the  time  of 
destruction  at  the  place  xxhere  stored,  on  all  such  insurance 
for  loss  or  injury  sustained  by  them  on  accoxmt  of  the  des- 
truction or  injury  of  such  grain  by  ...  . internal  exolo- 
sion,  , , , , or  any  other  cause  covered  by  such  insurance 
policjr."  (Cf.)  Farpay  v,  Hauswe_r_,  109  Kan.  75,  198  Pac.  178 
(l92l)j  Miller’s  National  Insurance  Company  v.  Bunds,  158 
Kan . 662,  “iW  P . “( 2^)  3'50 , iBIHTptlO  . 

The  Court  ruled  that  under  Section  l5,  supra,  and  the  man- 
date of  the  Kansas  Statute , supra , there  was  an'"exDression  of 
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intention  on  the  part  of  the  parties  to  the  Uniform  Storage  Agree- 
ment^ that  plaintiff  had  a legal  duty  to  bring  suit  on  the  insurance 
certificates  in  question,  collect  the  proceeds  thereof,  pay  the 
amount  thereof  to  certificate  holders,  and  to  stand  the  expense  of 
so  doing. 

The  Court  rejected  the  plaintiff's  contention  that  when  it 
commenced  suit,  its  obligation  was  fulfilled  and  that  the  contract 
being  silent  about  its  responsibility  for  prosecuting  the  suit, 
general  principles  of  law  rather  than  any  contract  language  should 
be  applied.  The  decision  stated  that  the  "Uniform  Warehouse  Agree- 
ment" unequivocally  placed  the  obligation  on  plaintiff  to  "collect" 
insurance  as  to  which  Commodity  had  a statutory  lien. 

J-J-  J'- 
H u rr 


DISCRIMINATORY  PRICES  - 

SECTION  U OF  TIE  ROBINSON-PATMAN  ACT 

(American  Motor  Specialties  Co.  v.  Federal  T r a d e_  _C omrii s_s i o_n 
E7'8“F.  M '^221“-  (May  19^011 


Proceeding  by  petitioners  to  set  aside  Federal  Trade  Commission 
order  requiring  them  to  cease  and  desist  from  asserted  continued 
violation  of  the  Cla3rton  Act  as  amended  by  the  Robins on-Patman  Act. 
The  Court  of  Appeals  affirmed  the  order  and  held  that  where  buyers 
of  automobile  parts  knew  that  they  as  individual  firms  were  receiv- 
ing goods  in  the  same  quantities  and  were  served  by  sellers  in  the 
same  m.anner  as  their  competitors  and  hence  organized  themselves 
into  a buying  group  in  order  to  obtain  lower  prices  than  their  un- 
organized competitors,  by  very  facts  of  having  combined  into  a 
group  and  having  thereby  obtained  favorable  price  differential, 
they  were  charged  with  notice  that  price  differential  could  not  be 
justified,  and  such  notice  was  imputable  to  the  group  of  which  they 
were  all  members.  The  Court  ruled  that  their  actions  were  violative 
of  statute  prohibiting  discrimination  in  price,  irrespective  of 
whether  buying  group's  effort  to  bargain  with  various  manufacturers 
constituted  an  improper  inducement  to  price  discrimination  within 
the  meaning  of  statute , 
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It  was  noted  that  in  a series  oi  cases  this  Court  and  three 
other  courts  of  appeals  sustained  the  Federal  Trade  CorriTnission' s 
findings  that  the  price  system  of  volume  discounts  by  various 
manufacturers  of  automobile  replacement  parts  had  been  violative 
of  Section  2(a).  In  this  case  it  was  the  conduct  of  the  bi^e£S 
from  those  manufacturers  that  was  attacked.  The  Commission  in- 
formed the  Court  that  as  of  September  2h,  1959,  cease  and  desist 
orders  had  been  entered  against  six  other  groups  of  buyers  similar 
to  petitioners . 

Petitioners  sought  review  of  the  cease  and  desist  order  issued 
by  the  Commission  on  March  12,  1999^  charging  them  with  violation 
of  Section  2(f)  of  the  amended  Clayton  Act,  1$  U.S.C.  § 13(f),  a 
section  making  it  unlaxtful  for  buyers  knowingly  to  induce  or  re- 
ceive prices  violative  of  Section  2. 

According  to  the  Court’s  decision,  petitioners  knew  that  they, 
as  individual  firms,  were  receiving  goods  in  the  same  quantities 
and  were  served  by  sellers  in  the  same  manner  as  their  competitors, 
and  henc'^  organized  themselves  into  a buying  group  in  order  to 
obtain  lovrer  prices  than  their  unorganized  competitors.  Thus, 
irrespective  of  whether  the  buying  group  ’s  efforts  to  bargain  with 
the  manufacturers  constituted  an  improper  inducement  under  Sec- 
tion 2(f),  the  Court  held  that  the  Commission  introduced  sufficient 
evidence  to  fulfill  the  requirements  of  Automatic  Canteen  v.  F.T.C,, 
19^3,  236  U.S.  61,  73  S.  Ct.  lOl?^  97  L.  Ed.  when  it  showed 

that  petitioners  knovringly  received  preferential  price  treatment 
of  such  a nature  as  to  violate  Section  2. 

One  of  petitioners'  contentions  was  that  the  successor  cor- 
porate buying  group  wras  c ganized  under  the  Cooperative  Corporations 
Law  of  the  State  of  New  York  and,  therefore,  it  was  entitled  to  the 
protection  of  Section  1;  of  the  Robins on-Patman  Act  which  states 
that  nothing  in  the  Act  shall  prevent  a cooperative  association  from 
returning  to  its  members,  producers,  or  consumers  any  part  of  the 
association's  earnings. 

The  Court  rejected  this  contention  stating  that  Section  k does 
not  confer  upon  cooperative  associations  any  blanket  exemption 
from  the  Robins on-Patman  Act  and  that  it  only  protects  a coopera- 
tive association  from  charges  of  violating  the  Act  premised  upon 
the  association's  method  of  distributing  earnings.  It  concluded 
that  the  fact  that  earnings  which  resulted  from  illegal  activity 
might  have  been  distributed  to  the  association's  members  did  not 
insulate  the  association  from  prosecution  for  illegal  activity  and 
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that  Section  U does  not  permit  a cooperative  to  violate  Section 
2(f)  even  though  its  savings  through  receipt  of  discriminatory 
prices  are  passed  on  to  its  members,  (See  Legal  Series  No.  13, 
p.  3k)  June  i960.) 

The  Commission’s  order  was  affirmed. 


JL  Jl  M. 

h'  'it'  IT 


COOPERATIVE  ASSOCIATION  EICEMPT ION  UNDER  SECTION  203(b)(9) 
INTERSTATE  COM'ffiRCE  ACT  PRECLUDES  GRANTING  OF 
"GRANDFATHER"  RIGHT  UNDER  SECTION  7(c)  OF  THE 
TRANSPORTATION  ACT  OF  1998. 

(Umatilla  Canning  Company  Common  Carrier  "Grandfather" 
Application  - Docket  No,  MO  ll8[|.2l|.) 


By  application  filed  December  10^  1998,  under  the  "Grand- 
father" provisions  of  Section  7(c)  of  the  Transportation  Act  of 
1998,  Umatilla  Canning  Company  of  Iiilton-Freewater^  Oregon,  sought 
a certificate  of  public  convenience  and  necessity  authorizing  the 
continuance  of  operation,  in  interstate  or  foreign  commerce,  as 
a common  carrier  by  motor  vehicle,  over  irregular  routes,  of  fro- 
zen fruits,  frozen  berries,  and  frozen  vegetables,  in  straight 
and  mixed  loads  with  certain  exempt  commodities,  between  points 
in  Washington,  Oregon,  Minnesota, ' Idaho,  Wisconsin,  California, 
Colorado,  Iowa,  Missouri,  Montana,  Nebraska,  Nevada,  Oklahoma, 

Utah  and  South  Dakota. 

The  report  recommended  by  the  I.C.C.  examiner  held  that  the 
applicant  was  a "cooperative  association  as  defined  in  the 
Agricultural  Marketing  Act"  within  the  meaning  of  section  203(b)(9) 
of  the  Interstate  Commerce  Act  and  that  a;  certificate  authorizing 
the  operations  described  in  the  application  was  not  required  by, 
and  could  not  properly  be  issued  under, the  Act.  The  order  recom- 
mended was  that  the  application  be  dismissed. 
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Notice  to  the  parties  served  Noveraber  U,  1960,  advised  that 
exceptions  had  to  be  filed  within  35  days  and  that  at  the  expira- 
tion of  the  period  the  order  wonld  become  effective  unless  exceptions 
were  filed  seasonably  or  the  order  was  staj'-ed  or  postponed  by  the 
Commission. 

Applicant's  position  was  that  it  was  a cooperative  association 
and  hence  within  the  provisions  of  section  203(b)(5)  but  that  it 
was  nevertheless  entitled  to  a certificate  or  permit  in  accordance 
with  section  7(c)  of  the  Transportation  Act  of  1958.  The  examiner 
disagreed  with  the  latter  contention.  He  pointed  out  that  sec- 
tion 203(b)(5)  contains  no  provision,  express  or  implied,  for  wraiver 
by  one  coming  within  its  terms. 

The  examiner  determined  first  that  the  applicant  was  a co- 
operative association  as  defined  in  the  Agricultural  Marketing  Act, 
approved  June  15,  1929,  as  amended,  and  thus  within  the  partial 
exemption  of  section  203(b)(5)  of  the  Interstate  Commerce  Act, 
which  provides  in  part  that: 

"Nothing  in  this  part,  except  the  provisions  of 
Section  20k  relative  to  qualifications  and  maximum 
hours  of  service  of  employees  and  safety  of  operation 
or  standards  of  equipment  shall  be  construed  to  include 
motor  vehicles  controlled  and  operated  by  a co- 
operative association  as  defined  in  the  Agricultural 
Marketing  Act,  approved  June  15,  1929,  as  amended,  or 
by  a federation  of  such  cooperative  associations,  if 
such  federation  possesses  no  greater  powers  or  purposes 
than  cooperative  associations  so  defined|  -x-  -x-.n 

The  definition  of  "cooperative  association"  appears  in  the 
Agricultural  Marketing  Act  (12  U.S.C,  lll|l-ll[].lj ) . Section 
lllilj(a)  states: 

"As  used  in  this  subchapter  the  term  'cooperative 
association'  means  any  association  in  which  farmers 
act  together  in  processing,  preparing  for  market, 
handling,  and/or  marketing  the  farm  products  of  per- 
sons so  engaged,  and  also  means  any  association  in 
which  farmers  act  together  in  purchasing,  testing 
grading,  processing,  distributing,  and/or  furnishing 
farm  supplies  and/or  farm  business  services:  Provided, 
however.  That  such  associations  are  operated  for  the 
mutual  benefit  of  the  members  thereof  as  such  producers 
or  purchasers  and  conform  to  one  or  both  of  the  follow- 
ing requirements : 
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First.  That  no  member  of  the  association  is  allowed 
more  than  one  vote  because  of  the  amount  of  stock  or 
membership  capital  he  may  own  therein;  and 

Second,  That  the  association  does  not  pay  dividends 
on  stock  or  membership  capital  in  excess  of  8 per 
centum  per  annum. 

And  in  any  case  to  the  followings 

Third.  That  the  association  shall  not  deal  in  farm 
products,  farm  supplies,  and  farm  business  services 
with  or  for  nonmembers,  in  an  amount  greater  in  value 
than  the  total  amount  of  such  business  transacted  by 
it  with  or  for  members . -x-  -x-  ” 

The  recommended  report  stated  that  whether  a party  is  a co- 
operative association  as  defined  in  the  Agricultural  Marketing  Act 
required  a construction  of  the  latter  Act  which  is  a remedial  statute 
and  entitled  to  liberal  construction  to  effectuate  the  purpose  for 
which  it  was  adopted,  citing  Interstate  CommerceCom.  v.  Jamest own 
Farm  U.  F.  Co-op,  T.A.,  1^1  f.  2dTi03.  (See  Summary  No.  20",  p.  20, 
3n-9U^3  ^d "‘Summary  No.  28,  p,  9}  12/l9l-!-0). 

Applicant’s  members  were  all  farmers.  It  was  organized  under 
the  laws  of  Oregon  relating  to  farmers’  cooperative  associations. 
Pertinent  provisions  of  the  articles  of  association  provided,  among 
other  things,  that  the  association  "may  process,  market,  and  dis- 
tribute the  agricultural  produce  and  purchase  supplies  and  equipmeht 
for  non-members  in  an  amount  the  value  of  which  does  not  exceed 
the  value  of  agricultural  produce  processed  and  -marketed,  distributed 
for  or  supplies  purchased  for  members  of  the  association."  Addi- 
tionally, it  was  provided  that  "dividends  may  be  paid  on  common 
stock,  but  shall  not  exceed  eight  per  cent  (8^)  per  annum, and  one 
vote  per  member,  only." 

The  applicant  operated  a freezing  plant  which  produced  about 
12  million  pounds  of  frozen  fruits  and  vegetables  a year,  and  a 
canning  plant  which  produced  about  000,000  pounds  of  canned  peas 
a year.  Although  it  produced  several  other  fruits  and  vegetables 
in  smaller  quantities,  applicant’s  principal  commodity  was  peas 
which  were  processed  both  for  the  frozen  and  canning  "markets.  In 
1909  applicant  and  five  other  farmer  cooperatives  organized  American 
National  Processors,  Inc.,  hereinafter  called  the  Association,  for 
the  purpose  of  marketing  the  frozen  fruits  and  vegetables  produced 
by  its  members.  The  Association  -marketed  the  entire  frozen  food 
production  of  all  its  members  except  one,  and  handled  all  billing 
and  collecting  and  payment  of  transportation  charges.  Title  to  the 
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merchandise  remained  in  the  individual  processor  or  shipper  until 
delivery  to  consignee.  Although  for -hire  motor  and  rail  carriers 
were  utilized  to  an  undisclosed  extent  bj?-  the  Association^  appli- 
cant performed  a substantial  portion  of  the  transportation.  Appli- 
cant and  the  Association  operated  a joint  traffic  department^  with 
all  truck  drivers  being  employed  by  the  former.  Applicant’s  trans- 
portation charges  initially  were  set  on  a cost  basis,  the  intention 
being  that  the  operation  should  merely  be  self-supporting.  It  ap- 
peared, however,  that  since  the  initial  hearing  in  the  Commission 
proceeding  in  July  19^9  certain  adjustments  had  been  made  to  pro- 
vide for  a profit-making  operation,  although  the  applicant  stated 
that  its  transportation  service  was  primarily  for  the  development 
of  the  sales  program  of  the  members  of  the  Association,  there  be- 
ing no  active  solicitation  of  shipments  from  outside  organizations. 
In  addition  to  frozen  foods,  applicant  also  transported  its  own 
canned  goods.  Although  during  June  1999  approximately  32  percent 
of  the  total  volume  of  frozen  foods  transported  by  applicant  in- 
volved its  own  products,  this  fluctuated  greatly,  ranging  to  as 
much  as  70  percent  in  other  months. 

In  concluding  that  the  application  should  be  dismissed  the 
examiner  stated  as  follows: 

"Congress’  declaration  of  policy  in  the  Agricultural 
Marketing  Act  shows  a clear  intent  to  confer  broad 
powers  upon  cooperatives  in  the  interest  of  promoting 
’the  effective  merchandising  of  agricultural  commodities 
in  interstate  and  foreign  commerce  so  that  the  industry 
of  agriculture  will  be  placed  on  a basis  of  economic 
equality  with  other  industries ’ . Its  definition  of 
’cooperative  association’,  as  hereinbefore  stated,  re- 
quires that  the  members  thereof  ’act  together  in  process- 
ing, preparing  for  market,  handling  and/or  marketing 
the  farm  products  of  persons  so  engaged’  and  ’purchas- 
ing, testing,  grading,  processing,  distributing,  and/or 
furnishing  farm  supplies  and/or  farm  business  services’. 
Applicant  clearly  comes  within  the  foregoing  definition 
insofar  as  the  various  activities  related  therein  are 
concerned.  The  only  question  remaining  is  whether  it 
meets  the  additional  requirement  ’that  the  association 
shall  not  deal  in  farm  products,  farm  supplies,  and  farm 
business  services  with  or  for  non-members  in  an  amount 
greater  in  value  than  the  total  amount  of  such  business 
transacted  by  it  with  or  for  members’.  Although  it  is 
not  possible  to  determine  conclusively  from  this  record 
whether  applicant  technically  or  literally  meets  the 
latter  requirement,  as  previously  noted  , its  articles 
of  association  limit  its  activities  to  the  same  extent 
and  there  is  evidence  indicating  probable  compliance. 
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Applicant  conc_erji_  that_  sometime  In  th^  future  ^t  maj  lose^j^s 
exemption  sectj^n  20y(b')T5T  by  reason  of  its  failure  to 

maintein  ^a^  ’c^ooperative’  status  within  the  meaning  of  The 
AgricujTural  Marketing  Act_  might  be  well  founded j however,  such 
possibilrt]7;_  is  jio  jusViTication  for  granting  authority  herein, 
it  is  noted,  in  passing,  that  The  facts  herein  indicate  fairly 
conclusively  that  the  Association  could  qualify  under  the  fore- 
going exemption  should  it  decide  to  undertake  the  transportation 
operations  now  conducted  by  applicant,"  (Emphasis  added.) 


// 

if 


// 


SIDE  AGREEMENT  - 

IffiETING  OF  THE  MINDS  - MISREPRESENTATIONS 


(Pacific  Supply  Cooperative  v.  United  Farmprs  Cooperative, 
Inc, 


Creditor’s  action  against  debtor  with  which  it  had  entered 
into  agreements  whereby,  to  enable  debtor  to  obtain  credit  from 
Small  Business  Administration,  indebtedness  due  creditor  was  sub- 
ordinated and  creditor  received  second  mortgage  on  assets  of  debtor, 
and  agreed  to  forbear  collection  of  indebtedness  for  a five-year 
period.  The  creditor  asserted  that  as  a part  of  consideration  for 
such  agreements,  debtor  had  entered  into  a side  agreem.ent  with  it 
whereby  it  would  give  exclusive  patronage  to  creditor  during  such 
period  or  that  estoppel  created  such  a contract,  and  that  debtor 
fraudulently  breached  such  agreement.  The  Supreme  Court,  affirm- 
ing judgment  for  defendant  held  that  the  trial  court’s  findings 
that  there  had  never  been  a meeting  of  minds  for  such  agreement, 
that  there  had  been  no  fraudulent  misrepresentations,  no  promis- 
sory fraud,  fraudulent  concealment cr  estoppel  were  supported  by 
evidence. 

The  plaintiff.  Pacific  Supply  Cooperative,  hereinafter  called 
"Pacific"  is  a wholesale  nonprofit  farmers’  cooperative  association 
which  supplied  gasoline  and  other  petroleum  products  to  the  de- 
fendant, United  Farmers  ’ Cooperative,  Inc . , hereinafter  called  "United',' 
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a nonprofit  farmers’  cooperative  corporation  engaged  in  the  business 
of  acquiring,  for  its  individual  patrons,  certain  supplies  and  ser- 
vices at  cost.  It  operated  a service  station  at  Toppenish, 

The  evidence  revealed  that  on  December  21,  1956,  United  was 
indebted  to  Pacific  in  the  amount  of  $61,073^  of  which  only  $15,000 
was  secured  by  a mortgage  on  the  assets  of  United.  At  that  time 
new  capital  in  the  amount  of  $35^000  became  available  to  United 
through  the  Small  Business  Administration  (hereinafter  referred  to 
as  SBA)  provided  Pacific  would  subordinate  its  indebtedness  to  that 
of  SBA  and  make  no  effort  at  collection  for  a five-year  period.  This 
additional  capital  was  essential  if  United  was  to  continue  operations. 
Pacific  agreed  to  accept  a second  mortgage  on  the  assets  of  United 
for  the  amount  of  its  indebtedness,  subject  to  SBA’s  first  mortgage. 
Pacific  alsoagreed  to  execute  a "standby  agreement"  which  would,  for 
a five-year  period,  preclude  it  from  collecting  the  indebtedness  due 
it  or  from  foreclosing  its  second  mortgage.  Pacific  also  agreed 
that  no  interest  would  be  charged  on  the  indebtedness  during  the 
5-year  standby  period,  and  also  made  other  concessions. 

On  January  22,  1957,  Pacific  and  United  executed  and  delivered 
to  SBA  the  subordination  and  five-year-standby  agreements | SEA  ad- 
vanced $35,000  and  took  first  mortgage  on  United’s  assets  for  that 
amount . 

The  gist  of  the  case  was  whether,  as  part  of  the  considera- 
tion for  the  subordination  and  standby  agreements  and  other  con- 
cessions by  Pacific,  United  agreed  to  enter  into  a side  agreement 
whereby  it  would  give  its  exclusive  patronage  to  Pacific  during 
the  standby  period  of  five  years ^ or  whether,  if  there  was  no 
specific  promise  to  enter  into  an  exclusive  patronage  agreement  - 
to  quote  appellant’s  statement  in  its  brief  - "-x-  -:{■  -x-  estoppel 
will  create  an  enforceable  contract  to  avoid  injustice  due  (a) 
to  acceptance  by  United  of  benefits j and  (b)  by  reason cf  its  de- 
liberate silence  when  there  was  duty  to  speak,  when  it  knew  -'{•  -!>*■  -x- 
that  Pacific  was  relying  on  such  an  exclusive  patronage  agreement," 

Pacific  contended  that  United  agreed  to  such  an  "exclusive 
patronage"  agreement  at  a meeting  of  the  representatives  of  both 
organizations  on  December  21,  1956.  The  trial  court  found  at  that 
meeting  United's  then  Manager  stated  specifically  that  " -x-  -x-  -x- 
United  was  not  willing  to  execute  any  exclusive  patronage  contract 
other  than  its  Membership  Agreement  with  Pacific,  because  the 
Membership  Agreement  already  in  effect  was  sufficient  -x-  -x-  -x-." 

The  Court  noted  that  there  was  a clear  distinction  between 
the  exclusive  patronage  agreement  referred  to  throughout  this 
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opinion,  which  Pacific  claims  was  part  of  the  consideration  for  its 
subordination  and  standby  agreements,  and  the  exclusive  patronage 
provision  which  xras  part  of  United *s  membership  agreement  with 
Pacific,  which  agreement  could  be  terminated  at  any  time  on  6o^day’s 
notice,  by  either  party.  The  exclusive  patronage  agreement  with 
which  the  Court  was  concerned  in  this  opinion,  could  not  be  ter- 
minated during  the  five-year  period  of  the  standby  agreement  .When 
the  exclusive  patronage  provision  in  the  membership  agreement  was 
violated  by  United's  withdrawing  and  ceasing  patronage  of  Pacific, 
Pacific  exercised  its  rights  and  secure  the  liquidated  damage  to 
which  it  was  entitled.  Alleging  breach  of  the  claimed  exclusive 
patronage  agreement,  Pacific  began  action,  tlhen  the  case  went  to 
trials  it  was  agreed  , in  effect,  that  if  Pacific  established  that 
it  was  entitled  to  the  benefits  of  such  an  exclusive  patronage 
agreement,  then  the  standby  agreement  was  no  longer  binding,  and 
Pacific  (fully  protecting  SBA)  was  entitled  to  foreclose  its  second 
mortgage  securing  all  of  United's  indebtedness  to  Pacific.  As  the 
trial  court  put  it,  in  its  memorandum  decision,"  The  primary 

issue  is  very  important  one  of  timing  - may  Pacific  foreclose  its 
mortgage  now,  or  must  it  wait  five  years  without  interest  until 
the  expiration  of  the  standby  period?" 

The  trial  court  found  that  there  had  never  been  a meeting 
of  minds  between  Pacific  and  United  for  an  exclusive  patronage 
agreemBntj  that  there  had  been  no  fraudulent  misrepresentations, 
no  promissory  fraud,  no  fraudulent  concealment,  no  estoppel  either 
by  representation  or  by  silence,  and  no  unjust  enrichment.  All 
of  the  issues  inherent  in  the  findings  were  thoroughly  examined 
and  the  Supreme  Court  affirmed  the  trial  court's  judgment  of  dis- 
missal. 


# # # 


INJUNCTION  - PUBLIC  UTILITY 

(Tampa  El^ectric  ^jDmpany  v,  Wi t h lac o oche e_ _Riy er  E le c t r i s 
Cooperative,  Inc.  Fla.  122  So.2dl471  CJune’ T9^T) 


In  this  case  the  Supreme  Court  held  that  an  electric  company 
which  had  the  status  of  a public  utility  and  which  held  a non- 
exclusive franchise  to  distribute  electricity  in  the  area  had  suf- 
ficient standing  to  bring  suit  to  enjoin  a rural  electric  co- 
operative from  furnishing  electric  energy  to  customers  previously 
being  adequately  served  by  electric  company.  Orders  of  District 
Court  of  Appeal  quashed,  with  directions. 
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This  litigation  involved  two  consolidated  petitions  for  writs 
of  certiorari  on  the  alleged  ground  that  the  District  Court’s  de- 
cisions were  in  direct  conflict  with  the  Supreme  Court’s  decision 
in  the  case  of  St,  Joseph  Tel  & '^el  Co,  v,  Soirth^sterr^Tel  Co_, , 
I9UI,  IU9  Fla,  III-,  So,  2d  *55,  The  District  "Court  of  Appeals  re- 
versed action  of  the  Circuit  Court  which  had  granted  a temporary 
restraining  order  enjoining  Withlacoochee  from  furnishing  electric 
energy  to  certain  persons  in  a "rural  area," 

Tampa  Electric  Company  was  engaged  in  the  business  of  manu- 
facturing, distributing  and  selling  electric  energy.  It  is  a 
public  utility  company  in  the  State  of  Florida  within  the  defi- 
nition of  Chapter  366,  Florida  Statutes,  F,S,A,,  and  holds  a 
non-exclusive  franchise  to  do  business  in  the  territory  involved 
in  this  case.  The  Withlacoochee  River  Electric  Cooperative, 

Inc,,  is  engaged  in  the  same  business  as  the  Tampa  Electric  Company 
but  is  organized  and  exists  under  Chapter  Elorida  Statutes, 

E,S.A,,  which  is  an  incorporation  statute  for  cooperative,  non- 
profit membership  corporations,  desiring  to  be  organized  thereunder, 
for  the  purpose  of  supplying  electric  energy  in  rural  areas. 

Section  U25,Oi|  authorized  such  a cooperative  to  sell  elec- 
tric energy  in  rural  areas  " provided,  however,  that  no 

cooperative  shall  distribute  or  sell  any  electricity  or  electric 
energy  to  any  person  residing  within  any  town,  city  or  area  which 
person  is  receiving  adequate  central  station  service  or  who  at 
the  time  of  commencing  such  service,  or  offer  to  serve,  by  a co- 
operative is  receiving  adequate  central  station  service  from  any 
utility  agency,  privately  or  municipally  owned  individual  partner- 
ship or  corporation,"  Being  an  electric  utility  cooperative 
Withlacoochee  was  not  subject  to  the  provisions  of  Chapter  366, 

The  District  Court  of  Appealb  opinion  reflects  the  follow- 
ing pertinent  facts: 

"In  the  instant  case  Withlacoochee  was  restrained  from 
supplying  service  to  a corporation.  The  basis  for  the 
chancellor’s  findings  was  that  the  corporation  is  but 
the  alter  ego  of  a partnership,  on  adjoining  land,  which 
Tampa  Electric  was  at  the  time  serving.  Ordinarily, 
such  a suit  could  not  be  brought  by  the  Tampa  Electric, 
but  would  have  to  be  brought  by  the  state  itself.  In 
their  complaint  Tampa  Electric  alleged  that  unless  the 
restraining  order  was  so  entered,  it  would  take  away 
from  Tampa  Electric  certain  valuable  property  rights 
by  virtue  of  depriving  Tampa  Electric  of  the  revenue 
which  it  would  receive  from  the  services  to  be  rendered 
in  the  future  and  that  Tampa  Electric  would  be  irreparably 
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injured  thereby.  So,  in  deciding  the  right  of  Tampa 
Electric  to  bring  this  suit  we  must  necessarily  take 
into  account  the  allegations  of  the  complaint,  which 
we  have  just  paraphrased," 

Referring  to  the  foregoing,  the  majority  of  the  District  Court 
reversed  the  chancellor's  order  on  the  principal  ground  that  under 
this  court's  decision  in  the  S^t..  Josenh  case,  supra,  Tampa  Electric 
does  not  have  sufficient  standing  in  a court  of  equity  to  bring 
the  instant  suits. 

The  following  excerpt  is  from  the  St,  Joseph  case,  supra. 

"While  the  validity  and  scope  of  the  corporate  fran- 
chise rights  conferred  upon  a public  utility  company 
may  not  be  tested  in  a suit  brought  by  a private  party 
or  corporation,  yet  when  property  of  a public  utility  cor- 
poration is  trespassed  upon  or  is  unlawfully  injured  or 
endangered,  or  the  public  utility  c or porati on  is  unlaw- 
fully and  materially  hindered  in  the  performance  of  its 
duty  in  rendering  its  authorized  public  service,  by  a 
potential  competitor  or  others,  the  law  provides  for  ob- 
taining relief  or  redress  at  the  suit  of  the  injured 
party;  and  when  the  nature  of  the  case  warrants  it  under 
the  law,  and  the  facts  are  properly  and  sufficiently 
presented,  appropriate  judicial  relief  by  injunction  may 
be  granted  as  provided  by  law  and  the  principles  of 
equity,  without  adjudicating  the  corporate  franchise 
rights  of  a defendant  corporation." 

The  Supreme  Court  of  Florida  concluded  that  the  complaint  in 
this  case  sufficiently  alleged  that  the  cooperative  in  these  cases 
had  used  its  preferential  economic  advantage  as  a means  of  extending 
its  service  to  customers  previously  being  adequately  served  by 
Tampa  Electric.  Such  activity  exceeded  not  only  the  fundamental 
underlying  purpose  which  motivated  the  establishment  of  the  rural 
electrification  program,  but  also  it  violated  the  plain  language 
as  well  as  the  spirit  of  Section  US^.Olj.,  F.S.A, 

The  Supreme  Court  also  held  that  the  cooperative's  activities 
were  tantamount  to  an  unlawful  injury  or  hindrance  of  Tampa  Electric's 
property  rights  and  that  the  opinion  of  the  District  Court  of  Appeals 
was  in  direct  conflict  with  the  St,  Joseph  case  in  that  said  court 
followed  the  general  rule  of  that  case  whereas  it  should  have  followed 
the  exception  set  forth  therein. 

Orders  of  the  District  Court  of  Appeals  quashed  and  remanded 
cases  for  further  proceedings  in  the  Circuit  Court. 

M H.  JL 
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